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L IDENTITY OF PETITIONER
Appellant/Petitioner Sisto Andrew petitions this Court for review
of the decision by Division I of the Court of Appeals.

II. CITATION TO COURT OF APPEALS DECISION

OSG Ship Management, Inc. v. Sisto Andrew, No. 75477-7-1
(unpublished) (July 3, 2017).

III.  ISSUES PRESENTED FOR REVIEW

A. Does stripping a worker of all right to work in his chosen
occupation constitute a restraint of trade? RCW 19.86.030.

B. Does the arbitration award violate the public policy against
prohibiting a worker from engaging in a lawful trade?

C. Can OSG show that it has suffered harm from violation of
the “no sail” agreement?

D. Is Andrew entitled to attorney fees, for the arbitration only,
if the Court of Appeals opinion and the arbitrator’s award is vacated?

IV. STATEMENT OF THE CASE

Appellant/Petitioner Sisto Andrew was seriously injured in 2009
while working as a merchant seaman aboard a vessel operated by
Respondent OSG Ship Management, Inc. He filed a lawsuit in King
County Superior Court for injury compensation under the Jones Act, 46

U.S.C. § 30104. The case settled at mediation on July 8, 2011. See
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Arbitrator’s Decision at Clerk’s Papers (CP) 6-16. At the mediation,
Respondent OSG offered a settlement of $525,000 if Andrew would give
up his right to work at sea for 25 years. OSG Ship Management, Inc. v.
Andrew, No. 75477-7-1 (Division I July 3, 2017) (hereinafter “Opinion™)
at 2-3, copy attached hereto as Appendix A.

Andrew blew the $525,000 settlement and got his seaman’s papers
(merchant mariner’s credential) back from the Coast Guard in 2015. Id at
3, App. A. This was a violation of the “no sail” agreement which required
Andrew to notify the Coast Guard and his maritime union that he was no
longer able to work as a merchant seaman, to surrender his seaman’s
papers to the Coast Guard, “not to renew or seek reinstatement of his
merchant mariner’s credential” and not to reapply for said credential for
25 years. See 9 8 of CP 47. OSG learned of this breach and requested
arbitration as provided for in the settlement agreement. Also pursuant to
the settlement agreement, the mediator became the arbitrator at an
arbitration decided March 2, 2016. CP 6-16. The arbitrator ordered that
Andrew return his seaman’s papers to the Coast Guard and tell the Coast
Guard and his union that he was required to do so. Arbitrator’s Decision
at CP 15. The arbitrator awarded attorney’s fees to OSG per the terms of

the settlement agreement and ordered Andrew additionally to pay the



arbitrator’s fee. Id. at CP 16. (The undersigned did not represent Andrew
at the either the mediation or the arbitration.)

OSG filed this action to enforce the arbitrator’s award. CP 1-19.
Andrew motioned to vacate that award. CP 23-49. King County Superior
Court Judge Beth Andrus entered an order granting OSG’s motion for
confirmation of the arbitration award. CP 61-62. Judgment was entered
on July 18,2016. CP 77-80. Andrew appealed. Division I of the State
Court of Appeals affirmed the trial court’s decision. Opinion at App. A.
Andrew here petitions for review by the Supreme Court.

V. ARGUMENT

A. Why Review Should Be Accepted.

This case involves an issue of substantial public interest that
should be decided by the Supreme Court. Rules of Appellate Procedure
(RAP) 13.4(b)(4). As a condition of receiving an injury settlement, can a
worker be completely stripped of his trade?

B. Public Policy and Restraint of Trade.

Division I held that Andrew fails to show that “the no sail
provision would offend an explicit, well-defined and dominant public
policy.” Opinion at 13, App. A. How about the policy of letting workers
engage in their trade? Merchant seamen in particular are deserving of

protection against unreasonable restrictions on working aboard ships. The
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specific public policy of filling billets on merchant ships is clearly an
important one. Franklin D. Roosevelt called the merchant marine the
“fourth arm of defense”. Indeed, during World War II the casualty rate of
merchant seamen proportionately was higher than that of the U.S. Army or
the Marine Corps. Source: American Merchant Marine at War
(http://www.usmm.org) and History Channel (http://www.history.com).
Restricting a worker from taking all jobs in his trade is improper.
Restricting seamen from working in the merchant marine is especially
offensive to public policy. OSG, the arbitrator, the trial court, and now
Division I, have all failed to cite any authority allowing an employer to
deprive an employee of his very occupation as part of an injury settlement.
The case relied on by the arbitrator, the trial judge, and Division I is
limited to “no sail” agreements for ships operated by the defendant-
employer, not all ships. See infra.

Stripping a worker of all right to work in his chosen occupation
constitutes a restraint of trade. Contracts in restraint of trade are unlawful.
RCW 19.86.030. Division I disagreed with this assertion. Opinion at 13,
App. A.

“A restraint is unreasonable only if it (1) is greater than required
for the protection of the employer . . .” Sheppard v. Blackstock Lumber,

85 Wn.2d 929, 933 (en banc) (1975).
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Here, appellant was prohibited from any
competitive activity anywhere or anytime . . . .
Clearly such a provision could be subject to
abuse and go far beyond what would be
reasonably necessary to protect (the employer).
In many circumstances it might be that an
employee with a not an unusual skill could not
reasonably be restrained from its exercise at all.

Id. at 933. Most of the case law on this principle involves non-compete or
confidentiality agreements. For example, see Pac. Aero. & Elecs., Inc. v.
Taylor, 295 F. Supp. 2d 1205, 1215 (E.D. Wash. 2003) (breach of
confidentiality and non-solicitation agreement citing to RCW 19.86.030
for restraint of trade). “A contract in partial restraint of trade is
enforceable, but only if it is reasonable.” Copier Specialists, Inc. v.

Gillen, 96 Wn. App. 771 (1975).

Whether a covenant is reasonable involves a
consideration of three factors: (1) whether
restraint is necessary for the protection of the
business or goodwill of the employer, (2)
whether it imposes upon the employee any
greater restraint than is reasonably necessary to
secure the employer’s business or goodwill, and
(3) whether the degree of injury to the public is
such loss of the service and skill of the
employee as to warrant nonenforcement of the
covenant.

Id. See also, Wood v. May, 73 Wn.2d 307, 309 (1968) (same); Knight,

Vale & Gregory v. McDaniel, 37 Wn. App. 366, 369 (1984) (same).



The conditions imposed for Andrew to obtain a personal injury
settlement were not reasonable and constitute a restraint of trade.

C. OSG Can Show No Harm from Andrew Filling a Berth
Aboard a Ship Operated by a Different Shipping Company

OSG cannot show that it will suffer harm from violation of the “no
sail” agreement. “Employment-restrictive covenants are valid only if they
are reasonably necessary to protect an employer’s business of goodwill.”
Genex Cooperative, Inc. v. Contreras, 2014 LEXIS 141417 (E.D. Wa.
2014). Even the arbitrator realized, “OSG does not have any standing to
assert the interests of other vessel owners, many of which are its likely
competitors. . ..” CP 13.
[T]he burden must be on the employer to
establish the reasonableness of a restriction
sought to be imposed on former employees.

Sheppard v. Blackstock Lumber, supra.
It is well settled that a court of equity will use
its power to enforce a restriction against former
employees’ competition only to the extent that
such restriction is reasonable and necessary to
protect a legitimate business interest of the
employer.

Wood v. May, supra, 73 Wn.2d at 310 (emphasis added).

To require a “no sail” agreement for 25 years on all ships does

nothing to promote OSG’s wellbeing or goodwill. Such a restriction is

overly broad and punitive.



D. The Court of Appeals Decision is Result-Oriented and
Contrary to Law.

The arbitrator, the Superior Court judge, and Division I all
erroneously relied on a case that does not help their argument. Sea-Land
Service, Inc. v. Sellan, 64 F. Supp. 2d 1255 (S.D. Fla. 1999), aff’d, 231
F.3d 848 (11th Cir. 2000). See Opinion at 8, App. A. Even OSG realized
that the Sellan case does not help it and didn’t even cite that case in its
brief to Division I. See Brief of Respondent in OSG Ship Management,
Inc. v. Andrew, No. 75477-7-1. The case involved a no sail agreement that
was enforced as to the employer, Sea-land, only. It was not a no sail
agreement for the entire merchant marine. Id.

Division I’s opinion is result-oriented. Due to admittedly difficult
facts, the Court of Appeals ignored the law in reaching its decision.

E. Attorney Fees Should Be Awarded to Andrew for the
Arbitration Only.

Andrew requests that #e not OSG be awarded attorney fees — for
the arbitration hearing only — as the prevailing party in “disputes regarding
the terms of this release.” See § 18 of the Settlement Agreement, CP 48.

VL. CONCLUSION

For good reasons or bad, Andrew has blown his settlement and

might become a public charge if not allowed to go back to sea. See Wood



v. May, supra, 73 Wn.2d at 310. Punishment is not a legitimate business

purpose.

Respectfully submitted this 28th day of July 2017.

LAW OFFICE OF JOHN MERRIAM
A\
By: / e ———

John W* Merriam, WSBA #12749
Attorfiey for Appellant/Petitioner Sisto
Andrew
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FILED
COURT-OF APPEALS DIV']
STATE OF WASHINGTOM

- WIIL-3 A S4B

IN-THE COURT OF APPEALS OF THE STATE OF WASHINGTON
OSG SHIP MANAGEMENT, INC., No. 75477-7-1
'.Respcnd’enfi ' "Qi&/lS_lON';‘ONE;
SISTO ANDREW, UNPUBLISHED
" FILED: July 3,2017

R .
.

Appeliznt. -

COX, J, — To vacate ah award becatise an arbitrator-exceeded his-or her.
powers, the error must appéar on‘the facé of the award.! One. who seeks to
vacate an arbitrator's award has the burdén to show that grounds for vacating the
award exist.2 Here, Sisto Andrew fails in his burden to'show that the arbitrator in
this:case exceeded his pewers in: grantmg equnable relief to. OSG Ship
Management Inc: ("OSG"), We affifm the superior court's:confirmation of the

arbitrator's:award.

: 1Szalewskl Vi Pllchuck Vetennarv Hosp., Inc., P S, 189'Wn. App. 898;
904, 359 P. 3d ‘884 (2015)

214,

A-1




No. 78477:7-112

Because courts do:not review an.arbitrator's factual deterniinations, we-
fsfafé the'material facts from the arbitrator's.award.? Andrew worked as-a
seaman for OSG: ‘In 2009, he fell off a ladder while serving-aboard an OSG ship..
He.;:s‘fﬂsté’ih"edv-'pi'érs'onél"injﬁr'ié's}frométhe fall. | |
'add_itidnalf» compfe‘nsatlpn- Trial was setin superior colirt. Four days before trial,
the parties -i.apﬁem?’tfed fo:settleithe case by méwatbfn; k Both were represented by
counsel. | |

During the mediation, Andréw presented: medical'expert testimony on‘the
nature and extent of hisiinjuries. He a!sopresented #he testimony of a vocational
-expert. Andrew.claimed thathe .w_aspermanenﬂy-:ﬁ;iéﬁle:to{\?vor!s‘ atsea l?,ésesi |
on injuries suffered from the/fall. '

OSG disputed liability'and damages. N§V§riﬁ§1§‘§.$,_'iﬁ?eiléﬂm?“v proposed
to.offer-a higher settlement amount if Andrew would agree to:a “No Sail”
provision. Uhdéf?th:iépro\ii*éibh Andrew would surrender his merchant fria"ﬁhé”r
credentlals to the. Umted States Coast:Guard.and, rehnquish his right to.work at
“sea‘in the:United Statés for:25 years. Andrew agreed and the parties’| reduced
.me;;_r,gggegmgg;{tgw;jitfi'ﬁg;,. Both parties signed the sejtﬂement‘zagréemenf and;

effectuated its terms.,

176. Wn 2d 712 716 n 1,295 P. 3d 735 (2013)

2
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Months fater, following disbursal to Andrew of the $525,000 setllement. -
. his:counsel tricked him into-signing it.

Atithe beginning of 2012; Andrew wrote the Coast Guard, informing it that

“credentials afd obtained ther in 2015,
 Thereatter; 086 soughtarbitration under the termsiof the: parties’
settlement 'agrg'emén“t?. It claimed that Andrew had materially'breached the -
agreement by -féi‘i’ihg;;té comply with the No Sail provision of fh_’e* seftlement.
Andrew {té‘ét'i‘ﬁéd atthe arbitration that he had spent all but $5,000cf the
$525,000.if Settlement funds.. He claimed thatthe No Sail provision is unfairto
him because-he carinot eafn-ds muchin jobs on shore as he could as-a
‘merchant:mariher at sea.. ﬁézélso:élgiméa that the No Sail provision is an’
unlawiul Testraint of trade.
” ‘The arbitrator condludéd that Aridrew materially breached {“he<seﬁtgm§ﬁt,
‘agreement. The,-..aﬂrb'it_(tatbr npie.dixtﬁat:Ah&'reW’éargumentftha‘f;the:agreement.was
Unfalf ignored the fact that he had already received the settlementfunds. These
funds had compensated himfor the dirirition of his earning capacity and the:
expense of.retraining for the career suiggested by his vocational expert, Because
the settlement funds were no longer a‘v;lai,ila_l,:,!,e".s-theéarb’it?é"tbfiimpﬁsed’thé?ﬁfeﬁﬁeﬂy,.-
of injunctive and specific performance. ‘Specifically, the arbitrator ordered
Andte_wfaga‘ih;t”qtjreﬁf;c}uighLt:iiéi.dtédeﬁtiéis to-authorities, asf:-{i";’{e_gﬂcfééiégpro\ii"éiah.

required.



‘No. 7B477-7:1/4

The superior court entered an order confirming the arbitration award;.
rejecting:Andrew'’s i'noiidn: to vacate the award. The. ;:Qu.f:t¢=a_!'§o{awardi-:‘d attorney
fees and costs to OSG. |

Andrew appeals. .

The solé argument thiat Andréw makés on appeal is that thé trial Gourt
erred in conﬁrmmg the arbltrator S award ‘because the: arbltrator exceeded hls
-powers:* He clothes: thls argument in the: claims that the: rehef the: arbitrator "
| ordered-violates public pthy coneerning the:merchant maring and: unlawful
:restr.éi’htsidfatradé and requires:a showing.of certain harmto OSG. We. disagree
i gl r,ésp'ec,is‘-.; - |

iwe;Wi"ll-’zrj,e:'v‘i'ew'%'anza'rbi“t'i’a'ﬁ%n, 'd'eféisio'n.;onliy in certain limited circumstances,
48 wihen anarbitrator has excéeded his or her legal authority.5 “To.do otherwise
‘would ’.,c}.‘éi_liiﬁté question the finality:of arbitration decisionis'and undérmine
alternative dispute resolution.™ Parlies that voluntarily submit'to arbitration,
“generally believe that thex;aféz‘tradiﬁg their right to-appeal:an arbitration award

fora felatively speedy and inexpensive resolution:to their dispute.””” More.

" WashCourt of Abpea'l'é oml 'argun‘ierit,

'5-3'nﬂ.-e-,Unm9f_,-€>_ erat,',n E'..‘;,_'TS.‘..ZL°‘.‘3‘/.2..851 -1:16*Wn:2d“at 720=21.

7.|d; at 721 (quotmg Clark County Pub: Util. Dist. No 4y, Int'i:Bhd. of: Elec
.;Workers Local 125, 180'Wn.2d 237, 247,76 P. 3d 248 (2003)). ‘




No. 75477-7-1/5

j,éx[t;eﬁéive feview "wotild- weaken the value of ba‘rgaine‘difoc; binding:arbitration
The party seekmg o vacate ‘the:award, bears the: burden to. show a
 statutory:ground existsto dos6? RCW:7.04A:230(1)(d) permits a trial court to
vacaté afﬁia’rﬁbffré’tibn ‘award if the atbitrator “exceeded the Iar_bitrat_for.’fs‘;‘_ggwer;s;”' |
Unider this:section, the trial court.looks to-whether the arbitrator made somelagal -
error that appears “on the 'f'ac"e of the gward.”° This.ét‘andérd:anom' only.a
“‘very Aarrow. ground for vacating an arbxtral award. '"" “It does not extend tcie: '
offered” or the merits b.f--.t.ile,i'd,thﬂyiﬂgés?aS‘eé??' "‘.'Wﬁ‘ereasagﬁnal; award sets forth
the-arbitrator's reasoning along with-the gctual dollar. amounts awarded, any.
issue of law evident in the reasoning,may also be considered as part of the'face
of the.award.”3 . |
Andrew'sued OSG fo recover additional 'cﬁmﬁgﬁiéaﬁéﬁfbéyond OSG's

payment of his medical care and maintenance following:his:injuries. Four days

167

# 'd (quotmg Kutsap County Deputy Sheriffs Guild:v. _Katsa Coun
Wn2d428,435, 219 P3d675 2009).

9% Salewski 189 Wn. App at'804.

101d; (QUOtmg_F_eg_e_@_e_d_:Sﬂ Ins..Co. v. Pers. Representative of Estate
;g_f__!\Ltma_t_aLg. 101'Wn. App:. 119,128, 4 P.3d 844 (2000)).

" |d, (quoting’ Broom.v. Morgan Stanley. DWfL Inc: 169 Wn.2d 231, 239
236:P;3d 182 (2010)) ' ) o

12 ld..

13 {d. (quoting' Cummings v. Buddet Tank Removal&Envt! -Servs., LLC;
163'Wii. App. 379,389, 260.P.3d'220.(2011)).

5



No: 78477-7-116

prior to trial, the parﬁesgaﬁemgtﬁed to-seftle his claims throtrgh? mediation. At that
mediation, Andrew presentedﬁjrexpeﬂ médical testimony. on‘the-nature and extent
of his injuries.” Hea!so présentéd‘»eVidence from a.vocational.expert. His
couse! alse presented offer evidenc i support of his lam.

’QS.':G.sd_i%}?lﬁéﬁ?bo;thiIiabi!_ityland,,»QQma§€$a The parties were unabléto

reach:asetilement on the first day of mediation. At that time, the parties wersat

least $700,000-apart in their éxchanges.of settlement offers,

Nevertheless, the next day, for purposes of settlement only, 0SG

accepted-as true-that Andrew was permanently disabled. It offered-a
substanitially increased amount, conditioned on Andrew:giving up.his seamans

credentials to authorities for a period of 25 years. Andrew:accepted this offer,

and the parties-reduced 'the‘i’r:,a;gre,e.mem;,,thwrijting,.
The provision atissue prowdes

';[S!STO ANDREW] specrf ically: acknowledge[s] thatin, consrderatron:
of the settlement funds'SISTO ANDREW willl receive: pursuant to
paragraph 2 of this:Release, SISTO. ANDREW will never-seek or
-accept: employment with OSG Ship Management Ing: of any srster,,,
‘parént; or affiliated company.. [SisTO ANDREW} specifically
~acknowledge[s] that' SISTO. ANDREW waives any entitiement to.
future injury benefits; mcludmg maintenance and cure, from’ [QSG
,»Shrp Management Inc.}inthe.event he breaches: this. provision:
-Additionally, [SISTO ANDREW] specifi cally: acknowledge[s] that:in
furthier.consideration of the settlement funds SISTO ANDREW will
.recerve pursuant 1o paragraph 20f thrs Re!ease, wrthm 15 days;

'ANDREW agrees not to renew or seek reinstatement’ of hrs
metchant mariner credential, which-expires on.December-31, 2014,
[SISTO ANDREW] specifically acknow!edge[s] that SISTO
ANDREW; agrees that he will: not re-app!y for-any‘merchant mariner



No: 754777117 :

document or eredéntial in the United States for:a period of fwenty-

fiveryearsii4

OSG armanged payment to Aridrew of the setilsient amouint of $525,000
tc‘i‘compensate_:abffm=far his fc?iim'inuf_igmpffi;)turé earning-capacity:and the expénse
of Vocational traihing for theicareer suggested by his vocational expert. And he
effectuated his part.of the:settlemenit agreement to relinquish his credentials to
the authorities. :

Within‘months of the parties effectuating the terms of the:seftiement,

Andrew disavowed the setilemient by elaiming that his lawyer had tricked S
signing.it. He also testified during the arbitration proceeding that he had spent all
but$5,000 of the sefisment funds.

Thea"’“’a‘“ réasoned thatAndrew bréached material terms of the
Seﬁlemem agreement by obtaining his-credentials prior to the 25 year tern of the
agreement. Bacause Andrew had spent the bulk of the settiement funds; nefther
resfitution nor-damages Was an available remedy. Accordingly, the:arbitrator
‘concluded that equity required injufictive énd spedific performance relief to:avoid
unjust enrichmenit. He then discussed the factors that justified the:equitable
remedy that he imposed: that Ahdrew return his m’éfc’h'ant mariner credentials to
au!h;;;jﬁéé ’ as t-‘lef"$§ﬁléﬁiéﬁtzzé'9réeﬁ1e'mfr'equired'; |

“That Andrew materially breached the termé of the settlement agreementis -
‘beyond dispute: ‘The question s whether Andrew meets his burdei to show that

the face.of the:arbitrator's: award ‘shows that hé éxcéeded. his powers in making

- 1 Clerk's Papsrsat 8:9,



No, 75477:7-118
this-award: ’Nbia’bly,ébSG -pre’sen’ts» authority in support of its: position that the

mjunctwe and spec:f ¢ performance remedy was: appropriate under the:

circumstances: of this.case: That authonty is Sea-Land Séwice, Inc. v. Sellan. 5

Inthat case, -Pi‘edro Sellan was iﬁjureddwhi!e*s‘e’tvi'rig .6n board a Sea-Land.

vesse! 18 He brought aninjury claxm agaznst Sea-Land, and' the pames entered
,settiement negotnatsons 17 As partof the: agreement ummately reached Sellan
“gave Sea-Land a release.and also. sgreed hot to’again sail or work ever-again
for Sea-Land." Heffacknqwledged in the agreement ihat msdoctorshad

agréed that if ,he:attemrg.ted..:t,o serve again for ;See.-,.l;;and;: new.onlq doso athis

W risk.2®

In consideration of these undertakings.by-Sellan, Sez-Land paida

substantial siim of money.2! The agreementwas “structured to.cover [Sellan’s]

inability to return to'séa for-the remainder of his career and was intended to

1564 F: Supp 201255 (6.0 Florida 1699)
7y,

18 |d. at 1250,
i9)d,

0

N
e |



NG, 75477:7-4/0

‘supplement the salary of any sedéntary job hé obtained.”? It “included factors
such as Sellar's inabllity 1o return’to work "2

Heithen 15‘ought'e;géin'..t6‘: work for SeasLand, taking ‘a Urion.assignment
aboard one of its. vessels;?“i‘ He s.uﬁgreQ£étjoth.er injury-on:board.?*

Sea-Land brought an iééti‘o,n;r.;éque:s'ﬁhgatbétithetu,..,si.,'“Diétfr.ifie_tfﬁcuwfdrf the
Southern District of Florida declare the earlier setlemeht agreeinent
enforceable:?® ‘The, court concluded that it was énforceable.

The: court. farst reviewed whether: the agreementhad been validly formed: 2
It concluded that it had because Sellan had received substantial medical advice:
‘and legal counset2® -

_ The:cotirtalso held that Sellan had ratified the settlement by accepting

Sea-Land's paymentin consideration 2 By doing so he was “estopped from

T 2igat1261.
23 14,2t 1262
219, at 1269,
251d. at:1260;
26 Sea-La_nd Serv:, lnc V. Se!lan 231 F.3d 848 (S.D. Florida 2000).
27 Seaeliagg_‘§ety._,;3:!pg_,», 64-F. Supp. 2d-at 1260,
14, 3t1260:61.
29)q, at 1262,




No: 75477-7-1110: : : - 4

attécking the setlement.”® And the court nofed this point with emphasis given
evidence that ‘fééﬂ'aﬁfﬁa’[‘f&]; néﬁint’eﬁtibn;:q_f.-reiutninng:the;m.onqyg*.31.- ”

“ | :s‘;‘m'i‘iar;y;;tﬁeseaurt.gcdhdipaed that to:aliow Seflan to-avoid honoring the
ggntraet.’~w§_u!9':r,ésg!.,tf‘in-;.uniuiis‘;iierxfiéffjimenf.3—2i Sellan had represented that he

“was linable 16 &Ver resume work at sea”and.éntered the agreeriient without

voicing his objection:# He later elaimed he would not Hiave agreed to “Sell his
ivelincod away ¥ Buthe had expressed the opposite in setlemet
. negotiations %" fhus,;u,t‘.ﬁeacouttﬁe’!d- that Sellari was ‘[e]quitably [e]stopped from.
{elvading the.[s]ettlement [algreement.” |

Here, as mwmmewemered into'a valid seftiement

agreement, days before the schéduléd trial, with the benefit-of both medical

experts and legal counsel. He represented at the timé of settlement egotiations

thathie was-permanently disabléd.: For purposes of séttisment ofily, OSG offered

i@ substantial'sum. itwas designed to compensate Andrew for the 1088 of Work
e would experience due'to his claimed disability as well-as fund his vocaticnal

rehabilitation.

3 id. at 1263.
2
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Ahjci‘few;écc;epjéd;_thg.'tej’rrn‘s offéred. And the parties reduced their
agreementtowilting.

. Thiereafter, OSG arranged for payment of the substantial sum-on which -
they agresd; arid-Andrew effectuated his partof the setilement by felinquishing
his credentials to authorities.. Aridrew’s acceptance:of payment ratified the
agreement between the_',paﬂiéjsz |

Theonednfferencebetween that case-and it_ﬁi,é-. one-is:that; not only. does T
‘Andrew refuse ;Ltbvgi.v;é"béiizk~ihégmdney,;,’:ﬁié,i.'.has no.means o do'so. Inithe words
of his :éggpieil,ateiggunsel.Q Heb!ewa half-million dollar settlement and-is.now.
broke:"s? a |

Nevertheless, the result is'the same.. Nenherdamages nor. restrtutlonwas
avallable. The equitable remedies 6f injunction and specific performance were,
There is simply:nothing on thé face of the award 'tg:;sh,c;.w- the:arbitrator erred:

Andrew doss not directly dispuiteithat the arbitrator had the power to:
impose the éguitable relisf of injunétion and specific:performance for Andrew’s
material breach of the.settlement:agreement. Instead, he makes;othér
-argumerits, hone of which is persuasive.

Dominant Public Policy

Andrew argues that the-arbitrator- exceeded his authority by making an

*'awa,rd'th‘aﬁ:égfe_ndéigf;'publié.pcisﬁcy.: He makes. tﬁis argﬁu'r;n]entexniiért!yv:regardi'ng: '

thefilling of merctiant marine billets. And we understand. his argument that the:

ENI R on "137
k)

11
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No Sail provision was:an illegal restraint on trade'to concern public policy as well. -

We:disagree withi both arguments.
- Like:any contract, an arbitration decision: canbe vacated if it violates.an
“explicit, well d;efﬁﬂé‘(‘i.ez;a'hd 'dciﬁiﬁéﬁtfpublic@oliéy:*’“ Tﬁé»'pdiiby;mus{-ibfé

“‘general considerations of,.sqpp,os,ed pub!gc-,gnterasts;?”ﬁe ,Bytjn;:gengrgg “ithe:

arbitrator s the final judge of both the facts and the faw, ahd 1o review willlie for

a mistake in-either;™0.
Andrew firstargues that the No-Sail provision-violates & public policy o fill

‘merchant mariné billets. We disagree.

Here; the: historic importance of the merchant marine is undisputed. But

this publlc pohcy is riot: exphcnt well défined, and dominant First; Andrew,
presents no: authonty in: statute ‘or:case law expressmg or defining | |t Second it
“may-be a-public pdhcy to.fill billets aboard merchant ships, But such:a policy’
-does-not’ exphmtly bara merchant mariner from agreemg to surrender his
—credentnals by seﬁlement ofa c!alm for personal injuries.. It does notdemand &
~mariner fetain: his cred{ent»«a!_swhg has declared himself-disabled.and unab,le.»-tp

goto séa;

38 Kﬂsag Countv Deputv Shenff’s Gund 167 Wn.2d:at 443.

®1d; (quotmg Muschanyv Umted State 324 U.5.49; 66, 65 S. Ct. 442,
8oL, Ed 744 (1945))

40 ¢’} Union 6f Operating Eng'ts, Locali286, 176 Whi2d at: 71 8n3
(quotmg Claﬂ< Countv Pub. um Dist. No 1 150 Wri.2d at 245).

12
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of all right to work in his: chosen profession conshtutes aréstraintof trade.™1’ rle
contends that sucha restraint of trade is:unlawful, citing RCW 19.86.030. -Given

the standard of review applicable to arbitration awards, we understand - Andrew to
argue that the award violated public policy barring restraints on trade. This

argumeht Is not persuasive. .

Andrew fade the same argument in arbitration. The arbitrator, as judge:
of the law, concluded that th'é‘LNd.-fsﬂaii provision'was not:a réstraint of trade

offending REW. 19.86.030. He interpreted the statute to “refer{] to conduct which.

| makes marketsiless competttive and injures consumers "2 The No-Sail
fprowsnon, by contrast,-had "no anti-competitive impact, nor are gonsumers
5adversely aﬁected Andrew and OSGare:not compemors, but partiestoa . N
seftlement agreement."> And the arbitrator.smphasized the bargained for nature

‘of the provision. .

Andrew.cites cases concerning eriployment nohcompete agresments but

cites no:authority for the proposition that a settlement provision without anti-
compefitive &ffect is an-unlawfUl restraint on trade. As:such, he has:failed to

indicate:how enforcement of the No Sail provision would:offerd.an explicit, well

defingd, and dominant public policy.

k) éiiéf-.o,f?kbbéuaht atd,

13
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' There are also important Eountervailing policy concerns. Washington law

favors the finality of arbitration decisions and settlement ¢ ‘Similarly, a public;

policy favors freedom of contract # ‘Sea-kand Sefv. Inc., discussed previously,

illustrates:similar policy-an;d equity: concerns*® Underthat case, a party that .h;éf;s;

signed a'No:Sail provision is estopped from challenging the provision when he.

fréjnqjtiéSén;ts;-$himseif Ea‘s;unab}‘e;iib sail and-accepts the:consideration offered in
exchange.

Here; allthese zc‘onc"érnsiéf*pdli‘c;yxand equity apply. -Andrew entered the

‘$ettlement agresment with the assistance of medical'experts.and legal counsel.

He:répresented atthe time of settiement negotiations:that he was permanently

digablédand i dccepted OSG's payment. Forthese reasons, itwould be

inequitable as.a policy matterto zvééate;the'z.aib'i't‘rraﬁc's'n::aw_a’r&fzén‘féxéing the
settlement agreement.

Harm

another company, We disagree.

The arbitrator indicated that “Andrew would be unjustly enriched at the:

expense of OSGiif he was allowed to-retain the'setilement money and at the

- Beroth v. Avollo.Coll, Ine.
(2006). N -

4 Salewski, 189 Wn. App. at 909,
- %64 F, Supp. 2d.1255.

135 Wn: App.'551,1559, 145:P.3d 386

14
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‘sare time retain his.merchant mariner credentials and work:at'sea.™? Andrew

cannot'show how this harm is insufficient.

_ ATTORNEY FEES
FegsBelow-

Andrew argues the trial éb_u,r,tf incorrectly awarded:OSGrattorney-fees as:

the prevamng party ‘We- disagree:.

Under Washington faw; a court ‘may award attomey fees: when authorized

by contract; statute,.or recogmzed ground in equity.*® .And RCW 7.04A. 250(3)

*allows the'trial court to award reasonable fees “[to] a prevalhng party ina

“judginent confirming, vacating without dnrectmg.:a réfiearing; modifying; or’
cormecing an [arbiration] award." |

We réview.de fovi whethér a contract or statute entitles-a party to fees.#®:

There isino legitimate dispute that OSG prevalled at the arbitration

‘hearing. Moreover, it is undisputed that the trial court confirmed.the arbitrator's
:award, Because OSG prevailed at arbitration, the trial court properly-concluded

that it was entiled to fees; Morgover, thé trial court properly awarded fees to

OSG in obtairing confirmation under RCW 7.04A.250(3).

i

o Clerk's Papers at 15
48, Be[_ryman V. Metcalf 477 Wn App: 644,656,312 P 3d. 745(2013):.
4 Kaintz v. PLG, Inc., 147 Wn, App. 782, 785-86, 197 P:3d 710 (2008).

15
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Feeson Appeal
OSG requests attorney fées on appesl. Weé award it fées.
Here, the same contractand statute that provide for fees below support an

award of fees in this court: Such.an award is proper, subject to ©SG's

~ compliance with RAP:18.1(d).

We affirm the order granting OSG'simotion for confirmation of arbitration

5awar'c_!slpur§uaﬂ't'ft'o: RCW 7.04A.220 and for entry of judgment thereon. Wealso'’

award OSG attorney Tees on:appeal, subject to its compliance with RAP 18.1(d).

"WE'CONCUR:

16
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